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The exchange of letters between Fondul Proprietatea SA and Romanian Financial 
Supervisory Authority regarding the changes of the Constitutive Act 

Please find below the correspondence between Fondul Proprietatea SA ("FP") and the Financial 

Supervisory Authority ("ASF") on the subject of amending the Constitutive Act - we mention that the 

amendment of the Constitutive Act is item 1 on the agenda of the Extraordinary General Meeting of 

Shareholders of 28 April 2020: 

Letter Short description Page 
number 

FP letter dated 30 January 
2020, registered with ASF as 
RG/3283/31.01.2020 

Before starting the process for calling the shareholders meeting for 28 April 
2020, FP had requested the ASF's point of view on potential proposals to 
amend the Constitutive Act to align it with the new legislation, requesting the 
communication of a response before the convening of the shareholders 
meeting expected to take place on 26 February 2020. 

2-23

ASF letter DRA 726.1 / 
17.02.2020, received by FP 
on 18 February 2020 

ASF communicated to FP that “ASF analyses and subsequently authorizes 
the amendments to the constitutive act after are approved by the 
shareholders” without communicating any observations for changes 
proposed by FP. 

24 

ASF letter DRA 726.2/ 
18.03.2020, received by FP 
on 19 March 2020 

After 20 days after the convening notice for shareholders meeting was 
published, ASF communicated a series of observations regarding the 
proposed amendments to the Constitutive Act included in the convening 
notice of the Extraordinary General Meeting of Shareholders of April 28, 
2020. 

The letter was sent by ASF after the establishment of the state of emergency 
due to the pandemic (the state of emergency was initially established by 
Decree no. 195 / 16.03.2020 for 30 days starting with 16 March 2020). 

25-28

FP letter from 27 March 
2020, registered with ASF as 
RG/9828/30.03.2020 

FP replied to the ASF that there is no legal possibility to amend the 
convening notice already published without performing the entire procedure 
for calling a separate shareholders meeting than initial one called and that 
the proposals will be considered at a future meeting, mentioning that the 
amendments to the Constitutive Act cannot enter into force without the 
ASF's approval. 

29-31

ASF letter from 23 April 2020 ASF communicated its point of view regarding the risks that FP might have 
assumed regarding the modification of the convening notice and possibly the 
convening of a new shareholders’ meeting during the state of emergency. 
The letter was received with less than 24 hours before the deadline for 
voting by mail (24 April 2020, 11.00am). 

For a proper information of investors, FSA requested that the aspects 
referring to the amendment of the constitutive act notified by address no. SI-
DRA/726.2/18.03.2020 and this address be notified to them by the 
publication on company's website. 
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F(YNDUI, 

Va slam la dispozitie pentru orice alte detalii 
suplimentare legate de modificarile Actului 
Constitutiv pe care intentionam sa le supunem 
aprobarii Adunarii Generale Extraordinare a 
Actionarilor din 28 aprilie 2020. Convocarea 
adunarii va avea Joe pe sau In jurul datei de 26 
februarie 2020, motiv pentru care am aprecia 
un raspuns din partea dvs. !nainte de 21 
februarie 2020, daca este posibil. 

Cu stima,/With cm1sHJerm 

Calin METE�, 

We remain available for any further details 
regarding the amendments of the Constitutive 
Act that we intend to submit to the approval 
of the Extraordinary Meeting of Shareholders 
dated April 28, 2020. The conveying of the 
meeting will take place on or around 26 
February 2020 and we would appreciate a 
response from yom part before 21 February 
2020, if possible. 

Reprezentant permanent, Franklin Templeton lntemational Services S.a. r.1. Luxemburg, 

in calitate de Administrator Unic al FONDUL PROPRIETATEA S.A./ 

Permanent representative, Franklin Templeton International Services S.a. r.I. Luxemburg, 

as Sole Manager ofFONDUL PROPRIETATEA S.A. 
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Translation from Romanian language 
 
stamp: entry no. 99 of 18.02.2020 

stamp: Financial Supervisory Authority 
exit no. DRA 726.1 of 17.02.2020 

 
Regulatory – Authorization Division 

Financial Instruments and Investments Sector 

OPC Authorization-Monitorization Service 
 

 
 

To 
 FRANKLIN TEMPLETON INTERNATIONAL SERVICES SARL 
 78-80 Buzesti Street, 7-8 floor, Premium Point District 1, 011017, Bucharest, Romania  

Fax: 021.200.96.31/32 
 Mr. Johan Meyer – Branch Manager 
 
 
 

Dear Sir, 
 
With reference to your address registered with the FSA under the number RG/3283/31.01.2020 by which 

you inform us of the amendments to the constitutive act that you intend to submit to the approval of the 

Extraordinary General Meeting of Shareholders of 28.04.2020 and we inform you that FSA analyzes and 

subsequently authorizes the amendments to the articles of association that have been approved by the 

GSM. 

Sincerely, 
Manager 
Florentina BOBOC 
illegible signature 
round stamp of the Financial Supervisory Authority 
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Translation from Romanian language 
 

stamp: entry no. 4 of 19.03.2020 
stamp: Financial Supervisory Authority 

exit no. DRA 726.2 of 18.03.2020 
 

To 
 FRANKLIN TEMPLETON INTERNATIONAL SERVICES SARL 
 Str. Buzesti no. 78-80, et. 7-8, Premium Point District 1, 011017, Bucharest, Romania 
 Fax: 021.200.96.31/32 
 Mr. Johan Meyer – Branch Manager 
 
 
Dear Sir, 
 
With reference to the report published on 27.02.2020, according to provisions of art. 234 par. 1 let. c) of 

the FSA Regulation no. 5/2018 on the issuers of financial instruments and market operations. 

As concerns the proposals for the amendment of the articles of incorporation of Fondul Proprietatea 

included on the agenda of the EGMS, we retain our opinion expressed through the FSA address no. 

DRA/726.1/17.02.2020 according to which the FSA analyzes and subsequently authorizes the amendments 

to the articles of incorporation that have been approved by the EGMS. 

However, as concerns certain proposals for the amendment of the articles of incorporation that are to be 

subject to the approval of shareholders during the EGMS that is to take place on 28.04.2020, they are 

incompliant with the laws in force, i.e.: 

➢ As concerns the amendment of provisions of article 14 par. (1), (2) and (7), we hereby inform you 

about the provisions of article 112 par (2) of the Law no. 31/1990, according to which: “If the 

ordinary general meeting cannot carry out its activity due to the non-compliance with provisions 

of par. (1), the meeting that is to be convened at a second call may deliberate on the items on the 

agenda of the first meeting, regardless of the quorum, making decisions with the majority of cast 

votes. For the general meeting convened at a second call the articles of incorporation cannot 

provide a minimum quorum or a higher majority”. 

The analysis of amendments proposed by you results into the fact that they bring higher majority 

requirements for the method of making decisions by the OGMS at a second call, contrary to 

provisions of art. 112 par. (2) of Law no. 31/1990. 
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Thus, we are requesting you to take the necessary measures to align these to provisions of art. 

112 par. (2) of Law no. 31/1990.  

Moreover, we are asking you to take the necessary measures to align the observations1 in the 

notice to attend on the calculation of the quorum for the OGMS for holders of GDRs to the legal 

provisions in force, as well as to the provisions of the GMS voting procedure published on FP’s 

website. 

➢ As concerns the justification of changes in provisions of article 14 par. (1) and (2), communicated 

to the FSA through the address having the FSA registration no. RG/3283/31.01.2020, we inform 

you about the standpoint of the FSA as concerns the classification of the “refrain” as cast / uncast 

vote, to determine the compliance with validity conditions of a GMS decision. Thus, according to 

art. 112 par. (1) of Law no. 31/1990, to calculate the majority necessary to render valid 

deliberations of ordinary general meetings, the reference basis consists in the number of cast 

votes. We learn that this article expressly provides that the ordinary general meeting secondly 

convened may deliberate on the items on the first agenda, regardless of the quorum, making 

decisions with the majority of votes cast and the articles of incorporation cannot provide a 

minimum quorum or a higher majority than those provided by the law. Thus, there might be 

considered the fact that such provisions are intended to offer the possibility to the ordinary 

general meeting of shareholders (OGMS) to make valid decisions by considering the shareholders 

that intend to make a decision about an item on the agenda, expressing the necessary interest 

towards that item on the agenda (offering the possibility that the ordinary general meeting makes 

valid decisions by a minimum number of shareholders), which means that the OGMS may make 

decisions by any quorum by any majority (at a second convening). Moreover, the last thesis of 

par. (2) of art. 112 expressly forbids that legal levels of the quorum and of the necessary majority 

 
1 (When calculating the presence quorum for the EGMS/OGMS only those support shares are considered for which 
the issuer of GDRs casts the vote during the general meeting of shareholders, including by expressing some “refrain” 
options, according to instructions received from the holder of GDRs described above. The issuer of the GDR shall 
inform FP about the percentage of voting rights attached to support shares for which it has cast the vote during this 
general meeting of shareholders until 24 April 2020 at 11:00 (Romanian time) for documents referring to the EGMS 
and at 12:00 (Romanian time) for documents referring to the OGMS) 
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that must be met during the second convening be raised by the provisions of 

the articles of incorporation.  

We also observe that, in case of votes cast during the extraordinary general meetings (EGMS), the 

reference for the calculation of the majority consists in “present and represented votes”, being 

different from the reference of the OGMS which is represented by “cast votes”. We also observe 

that Law no. 31/1990 refers to the situation in which certain shareholders “are unable to vote” or 

to the situation in which certain shareholders must “refrain” (art. 126 and art. 127). Thus, there 

might be considered that such provisions intended for concerned shareholders not to influence 

the manner of making such decisions and, thus, not be considered in calculating the majority. 

Moreover, we consider that the vote represents an involvement of the shareholder, the desire of 

the shareholder to actively participate to company’s activity. As concerns the effects of refrains, 

we consider that the shareholder that expresses this option does not intend to and should not get 

involved in settling a decision or in influencing the making of a decision. 

Pursuant to the above, we consider that, in case of the vote cast during the OGMS, there may be 

considered uncast vote the situation in which the shareholder expresses its option to “refrain” (or 

votes “refrain”). 

➢ With reference to the amendment of provisions of article 28 par. (2), to avoid improper 

interpretations, we consider useful the use of the terminology provided by the national 

accounting regulations, i.e. the use of the wording “net profit” or “net accounting profit”. 

Similarly, the elimination of the reference to the Policy on annual distributions of cash proposed 

by the AFIA of Fondul Proprietatea SA shall be considered, the distribution of the net profit being 

determined by the GMS in compliance with the legal provisions. 

➢ As concerns the amendment of article 28 par. (3), we inform you about provisions of art. 79 of 

the FSA Rule no. 39/2015 and of art. 183 of Law no. 31/1990, according to which annual reserves 

are annually set from company’s profit, thus the amendment of these provisions is imposed to 

comply with the above-mentioned legal provisions.  

➢ Referring to the amendment of art. 31 par. (1) let. d), we consider useful the rephrasing thereof 

according to provisions of article 15324 of Law no. 31/1990, as follows: 
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“d) after losses, as results from audited financial statements, if the value of the net asset, 

established as difference between company’s assets and debts, is less than half the amount of 

subscribed share capital and (…)”. 

 

Pursuant to the above-mentioned, please take the necessary measures to ensure the compliance with the 

law in force. 

 

Sincerely, 

 

Manager      Manager 
Florentina BOBOC     Ciprian COPARIU 
illegible signature     illegible signature 
round stamp of the Financial  
Supervisory Authority 
 





FRANKLIN TEMPLETON 

INVESTMENTS 

considerare �i vom implementa toate 
aspectele astfel cum au fost descrise in 
Adresa ASF �i ca mcmna dintre 
modificarile Actului Constitutiv astfel cum 
sunt propuse, �i cum ar putea fi adoptate de 
actionariii in data de 28 aprilie 2020, nu 
intra in vigoare in absenta aprobarii 
prealabile a ASF, potrivit art. 14 alin. (2) 
din Regulamentul nr. 4/2010. 

Subscrisa vom solicita aprobarea ASF cu 
privire la modificarile Actului Constitutiv 
supuse aprobarii actionarilor, ulterior datei 
de 28 aprilie 2020. 

FRANKLIN TEMPLETON INTERNATIONAL SERVICES S.a r.1. 

Societe a responsabilite limitee 

8A, rue Albert Borschette, L-1246 Luxembourg 

B.P. 169, L-2011 Luxembourg 

Tel (352) 46 66 67-1 

Fax (352) 46 66 76 

E-mail: lucs(a)franklintempleton.com 

www.franklintempleton.lu 

implement all aspects as described in the 
FSA Address and that none of the changes 
to the Constitutive Act as proposed, and 
how they could be adopted by the 
shareholders on 28 April 2020, does not 
enter into force without the prior approval 
of the FSA, according to art. 14 paragraph 
(2) of Regulation no. 4/2010.

The undersigned will request the FSA 
approval regarding the changes to the 
Constitutive Act subject to the approval of 
the shareholders, after 28 April 2020. 

Va ramanem la dispozitie pentru orice ale We remain at your disposal for any 
clarificari sau informatii necesare. necessary clarifications or information. 

Cu stima, With consideration, 

Franklin Temple mational ervices S.a.r.l. 
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Vice-president Office 

Financial Instruments and Investments Sector 

 

Translation from Romanian  

To 

FONDUL PROPRIETATEA SA 

Bucharest, 78-80 Buzești Street, Premium Point building, 

floors 7-8, District 1, p.o. box 011017, 

Fax: 021.200.96.31/32 

Email: office@fondulproprietatea.ro 

 

To the attention of Mr. Johan Meyer – Permanent representative 

of the sole director Franklin Templeton International Services S.À R.L. 

 

 
Dear Sir, 

Whereas the address of Fondul Proprietatea SA registered by the F.S.A. under the no. 

RG/9828/30.03.2020 and considering your interpretations as to the persons responsible of the duty to 

supplement the agenda and deadlines applicable to this operation, we make the observations below: 

 
Considering the argument invoked by Fondul Proprietatea SA to justify the impossibility of amending 

the agenda of the E.G.M.S. represented by the reaching of the 15 days deadline as of the publication of 

the notice to attend in the Official Gazette of Romania Part IV as provided at art. 1171 par. (2) of Law 

no. 31/1990, we mention that this legal deadline exclusively limits the period in which shareholders may 

claim the insertion of new items on the agenda. 

 
In case of amendment/supplementation of the agenda at the initiative of directors, this can be done after 

the reaching of the above-mentioned 15 days term, and, in this situation, the 30 days term provided at 

art. 117 of Law no. 31/1990 must be complied with, according to which the “The meeting deadline shall 

not be less than 30 days as of the publication of the notice to attend with the Official Gazette of Romania 

Part IV”. 

 
Thus, we retain as examples the following situation provided by the jurisprudence, through which 

competent courts have admitted in disputes with professionals, even in the absence of express legal 

provisions, the possibility that companies’ directors voluntarily amend/supplement the agenda of the 

general meeting of shareholders on condition of offering a 30 days term between the publication of the 

new notice to attend and the date of the GMS: 

 
“Thus, even if neither Law no. 31/1990, nor provisions of Law no. 24/2017 or of the Regulation of 

C.N.V.M. no. 6/2009 expressly forbid the directors the possibility to supplement the initial notice to 

attend of a general meeting of shareholders, they shall not be applied provisions of art. 1171 of Law no. 
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31/1990, as such rules establish an exception from the general rule provided at art. 117 par. (2) of Law 

no. 31/1990, thus it only applies in express and limited situations provided by the law. If the board of 

directors or the management chooses to supplement the initial notice to attend to a general meeting of 

shareholders, they must comply with the provisions of art. 117 par. (2) of Law no. 31/1990 which 

impose that the deadline of the GMS may not be of less than 30 days as of the publication of this notice 

to attend with the Official Gazette of Romania” (Bucharest Court of Appeal, Case File no. 2945/2/2018, 

Civil Decision no. 578/15.02.2019). 

 
“With reference to the support of the recurrence according to which the provisions of art. 3 of the FSA 

endorsement no. 154/16.09.2014 are illegal, as they breach provisions of art. 1171 of Law no. 31/1990 

and was issued after the expiry of the 15 days term within which the agenda of the general meeting 

convened for 20/21.10.2014 could have been supplemented, the trial court, receiving the arguments of 

the respondent, the FSA, understood that the legal norm pointed out addresses only to shareholders that 

request the introduction of new items on the agenda, also mentioning that, if the notice to attend is only 

sent by the board of directors, as in this situation, provisions of art. 117 of Law no. 31/1990 shall 

become incident, according to which the meeting deadline may not be of less than 30 days as of the 

publication of the notice to attend with the Official Gazette Part IV” (the High Court of Cassation and 

Justice, Case File no. 595/64/2014*, Decision no. 2045/18.05.2018). 

 
We also highlight an opinion expressed by the legal doctrine where the author1 considered that: “The 

content of the notice to attend can be amended (including by restricting or adding new items on the 

agenda) by those that have convened the general meeting, after the publication thereof with the Official 

Gazette, but, in this situation, the publication formalities provided at art. 117 of the L.S. must be 

resumed. As an exception, upon the request of shareholders and given the terms of article 1171 of the 

L.S., the content of the notice to attend may also be amended (but only by inserting new items on the 

agenda) after the publication thereof with the Official Gazette and republished, without the obligation to 

comply with the 30 days deadline provided at par. (2), but only if the publication is done at least 10 days 

before the meeting, as announced in the initially published notice to attend. 

 
In this situation, the EGMS of Fondul Proprietatea SA is to take place on 28.04.2020 (the first 

convening), so that representatives of the issuer would not act upon the request of the FSA, even if they 

had the possibility to amend the notice to attend pursuant to requests formulated by the authority 

through address no. DRA/726.2/18.03.2020 and to publish it by 28.03.20202, respectively at least 30 

days before the date of the EGMS, as effect of the erroneous interpretation of legal applicable provisions 

and deadlines. 
 

1 St. D. Cărpenaru, Gh. Piperea, S. David - Companies law - Discussion on articles – version 5 - pg. 380 

2 Actually by 27.03.2020, given that Part IV of the Official Gazette is not published on Saturdays. 
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We also mention that the reference date established for the EGMS was of 31.03.2020, therefore the 

company would have complied with this deadline for the publication of amendments, as well. 

Even if, as results from your answer, the articles of incorporation will be subject to the endorsement by 

the FSA, so that no provision thereof would become effective without the endorsement of the Authority, 

we believe that the amendment of provisions thereof as requested by the address of the FSA no. SI-

DRA/726.2/18.03.2020, i.e. the framing within the incidental legal provisions, could have been done 

before the sending thereof for endorsement.  

Considering the presented situation, for a proper information of investors, we request that the aspects 

referring to the amendment of the articles of incorporation notified by address no. SI-

DRA/726.2/18.03.2020 and this address be notified to them by the publication of the two addresses on 

company's website at the section referring to materials of the EGMS of Fondul Proprietatea SA of 

28.04.2020. 

Sincerely, Vice-president Gabriel Grădinescu 

GRADINESCU GABRIEL

Digitally signed by GRADINESCU GABRIEL 
Date: 2020.04.23 12:06:55 
+03'00'


